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following are among the factors to be
weighed by the command:

(a) The magnitude of the environ-
mental considerations associated with
the proposed action;

(b) The extent of anticipated public
interest; and

(c) Any relevant questions of na-
tional security and classification.

§ 775.12 Action.
The Chief of Naval Operations and

the Commandant of the Marine Corps
shall, each, as appropriate:

(a) Provide guidelines and procedures
for administrative direction and imple-
mentation of this part and CEQ regula-
tions; and

(b) Maintain a focal point for the co-
ordination of the preparation of envi-
ronmental assessments and impact
statements.

PART 776—PROFESSIONAL CON-
DUCT OF ATTORNEYS PRAC-
TICING UNDER THE SUPERVISION
OF THE JUDGE ADVOCATE GEN-
ERAL

Subpart A—General, Preamble and
Premises

Sec.
776.1 Purpose.
776.2 Applicability.
776.3 Policy.
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776.7 Reporting requirements.
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776.12 Maintenance of files.
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Subpart B—Rules

776.20 Competence.
776.21 Establishment and scope of represen-

tation.
776.22 Diligence.
776.23 Communication.
776.24 Fees.
776.25 Confidentiality of information.
776.26 Conflict of interests: General rule.
776.27 Conflict of interests: Prohibited

transactions.
776.28 Conflict of interests: Former client.

776.29 Imputed disqualification: General
rule.

776.30 Successive government and private
employment.

776.31 Former judge or arbitrator.
776.32 Department of the Navy as client.
776.33 Client under a disability.
776.34 Safekeeping property.
776.35 Declining or terminating representa-

tion.
776.36 Advisor.
776.37 Mediation.
776.38 Evaluation for use by third persons.
776.39 Meritorious claims and contentions.
776.40 Expediting litigation.
776.41 Candor and obligations toward the

tribunal.
776.42 Fairness to opposing party and coun-

sel.
776.43 Impartiality and decorum of the tri-

bunal.
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counsel.
776.47 Advocate in nonadjudicative pro-

ceedings.
776.48 Truthfulness in statements to others.
776.49 Communication with person rep-

resented by counsel.
776.50 Dealing with an unrepresented per-

son.
776.51 Respect for rights of third persons.
776.52 Responsibilities of the Judge Advo-

cate General and supervisory judge advo-
cates.

776.53 Responsibilities of a subordinate
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776.54 Responsibilities regarding nonlawyer
assistants.

776.55 Professional independence of a judge
advocate.

776.56 Unauthorized practice of law.
776.57–776.65 [Reserved]
776.66 Bar admission and disciplinary mat-

ters.
776.67 Judicial and legal officials.
776.68 Reporting professional misconduct.
776.69 Misconduct.
776.70 Jurisdiction.
776.71–776.75 [Reserved]

Subpart C—Complaint Processing
Procedures

776.76 Policy.
776.77 Related investigations and actions.
776.78 Informal complaints.
776.79 The complaint.
776.80 Initial screening and Rules Counsel.
776.81 Charges.
776.82 Preliminary inquiry.
776.83 Ethics investigation.
776.84 Action by JAG.
776.85 Finality.
776.86 Report to bar.
776.87–776.89 [Reserved]
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Subpart D—Outside Part-Time Law Practice
of Naval Service Attorneys

776.90 Background.
776.91 Definition.
776.92 Policy.
776.93 Action.
776.94 Revalidation.
776.95 Relations with non-DON civilian

counsel.

AUTHORITY: 10 U.S.C. 826, 827; Manual for
Courts-Martial, United States, 1984; Sec-
retary of the Navy Instruction 5430.27A, Re-
sponsibility of the Judge Advocate General
for Supervision of Certain Legal Services;
U.S. Navy Regulations, 1990.

SOURCE: 59 FR 45214, Sept. 1, 1994, unless
otherwise noted.

Subpart A—General, Preamble
and Premises

§ 776.1 Purpose.
In furtherance of the authority cita-

tions [which, if not found in local li-
braries, are available from the Office of
the Judge Advocate General (Adminis-
trative Law Division), 200 Stovall
Street, Alexandria, VA 22332–2400],
which require the Judge Advocate Gen-
eral (JAG) to supervise the perform-
ance of legal services under his cog-
nizance throughout the Department of
the Navy (DON), this part is promul-
gated—

(a) To establish Rules of Professional
Conduct for DON civilian and military
attorneys practicing under the super-
vision of JAG;

(b) To promulgate procedures for re-
ceiving, processing, and taking action
on complaints of professional mis-
conduct made against attorneys prac-
ticing under the supervision of JAG, or
certified by JAG under articles 26(b) or
27(b) of the Uniform Code of Military
Justice (UCMJ) (10 U.S.C. 826(b),
827(b)); and

(c) To prescribe limitations on, and
procedures for, processing requests to
engage in the part-time outside prac-
tice of law by DON judge advocates or
civilian attorneys under the super-
vision of JAG.

§ 776.2 Applicability.
(a) This part defines the professional

ethical obligations of, and applies to:
(1) Attorneys:

(i) Certified by JAG under the provi-
sions of article 27(b), UCMJ, 10 U.S.C.
827(b);

(ii) Designated by JAG as legal as-
sistance attorneys;

(iii) Who practice within DON and
who are certified under article 27(b),
UCMJ, 10 U.S.C. 827(b), or who are des-
ignated as a legal assistance attorney
by the Judge Advocate General/Chief
Counsel of another armed force, or
both; and

(2) Who are not certified in accord-
ance with article 27(b), UCMJ, 10 U.S.C.
827(b), or designated as a legal assist-
ance attorney, but who practice under
the supervision of JAG.

(3) Military trial and appellate judges
who practice or perform legal services
under the cognizance of JAG.

(4) Reserve judge advocates of the
Navy or Marine Corps on active duty,
extended active duty, active duty for
training, inactive duty for training, or
when performing duties subject to the
supervision of JAG. Subpart D of this
part, however, does not apply to Re-
serve judge advocates unless they serve
on active duty for more than 30 con-
secutive days.

(5) DON civilian counsel practicing
under the supervision of JAG.

(6) Civilian counsel representing indi-
vidual members of the naval service in
any matter for which JAG is charged
with supervising the provision of legal
services including, but not limited to,
courts-martial, administrative boards,
and disability evaluation proceedings.
Subpart D of this part, however, does
not apply to such counsel.

(b) Although subpart B of this part
does not apply to nonlawyers, the rules
in that subpart do define the type of
ethical conduct that the public and the
military community have a right to ex-
pect not only of lawyers but also of
their nonlawyer employees and associ-
ates in all matters pertaining to pro-
fessional conduct. Accordingly, subpart
B shall serve as models of ethical con-
duct for the following personnel when
involved with the delivery of legal
services under the purview of JAG—

(1) Navy legalmen and Marine Corps
legal administrative officers and legal
service specialists;

(2) Limited duty officers (law);
(3) Legal interns; and
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(4) Civilian support personnel includ-
ing paralegals, legal secretaries, legal
technicians, secretaries, court-report-
ers, and others holding similar posi-
tions. Attorneys who supervise non-
lawyer employees are responsible for
their ethical conduct to the extent pro-
vided for in § 776.54.

§ 776.3 Policy.
(a) DON judge advocates and civilian

attorneys to whom this part applies
shall maintain the highest standards of
professional ethical conduct. Loyalty
and fidelity to the United States, to
the law, to clients both institutional
and individual, and to the rules and
principles of professional ethical con-
duct set forth in subpart B of this part
must come before private gain or per-
sonal interest.

(b) Subpart B and related procedures
set forth herein concern matters solely
under the purview of JAG. Whether
conduct or failure to act constitutes a
violation of the duties imposed by this
part is a matter within the sole discre-
tion of JAG or officials authorized to
act for JAG. The subpart B rules are
not substitutes for, and do not take the
place of, other rules and standards gov-
erning DON personnel such as the Gov-
ernment rules of ethical conduct, the
Code of Conduct, the Uniform Code of
Military Justice, and the general pre-
cepts of ethical conduct to which all of-
ficers of the Navy and Marine Corps are
expected to adhere. Similarly, action
taken pursuant to this part is not sup-
planted or barred by, and does not sup-
plant or bar, the following action from
being taken by authorized officials,
even if the underlying misconduct is
the same—

(1) Punitive or disciplinary action
under the UCMJ; or

(2) Administrative action under the
Manual For Courts-Martial or U.S.
Navy Regulations, 1990, or under other
applicable authority.

§ 776.4 Attorney-client relationships.
(a) The executive agency to which as-

signed (DON in most cases) is the cli-
ent served by each DON civilian attor-
ney or judge advocate unless detailed
to represent another client by com-
petent authority. Specific guidelines
are contained in § 776.32.

(b) DON judge advocates and civilian
attorneys will not establish attorney-
client relationships with any indi-
vidual unless detailed, assigned, or oth-
erwise authorized to do so by com-
petent authority.

(c) Employment of non-DON civilian
counsel by an individual client does
not alter the responsibilities of a DON
judge advocate or civilian attorney to
that client. Specific guidance is set
forth in § 776.95.

§ 776.5 Judicial conduct.

To the extent that it does not con-
flict with statutes, subpart B of this
part, or regulations of the sort men-
tioned in § 776.3(b), the American Bar
Association’s Code of Judicial Conduct
applies to all military and appellate
judges and to all judge advocates and
other attorneys performing judicial
functions under JAG supervision with-
in the Department of the Navy.

§ 776.6 Conflict.

To the extent that a conflict exists
between subpart B of this part and the
rules of other jurisdictions that regu-
late the professional conduct of attor-
neys, subpart B of this part will govern
the conduct of attorneys engaged in
legal functions under JAG supervision.

§ 776.7 Reporting requirements.

Individuals subject to this part shall
promptly report to the Rules Counsel
(see § 776.9) discipline by another juris-
diction upon himself, herself, or an-
other individual subject to this part.

§ 776.8 Professional Responsibility
Committee.

(a) Composition. This standing com-
mittee will consist of the Assistant
Judge Advocate General (AJAG) for
Military Justice; the Principal Deputy
Assistant Judge Advocate General
(PDAJAG) (Operations & Manage-
ment); the Chief Judge, Navy-Marine
Corps Trial Judiciary; and in cases in-
volving Marine Corps judge advocates,
the Deputy Director, Judge Advocate
Division, HQMC; and such other per-
sonnel as JAG from time-to-time may
appoint. A majority of the members
constitutes a quorum. The Chairman of
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the Committee shall be PDAJAG (Op-
erations & Management). The Chair-
man may excuse members disqualified
for cause, illness, or exigencies of mili-
tary service, and may request JAG to
appoint additional or alternative mem-
bers on a temporary or permanent
basis.

(b) Purpose. (1) When requested by
JAG or by the Rules Counsel, the Com-
mittee will provide formal advisory
opinions to JAG regarding application
of subpart B of this part to individual
or hypothetical cases.

(2) On its own motion, the Committee
may also issue formal advisory opin-
ions on ethical issues of importance to
the DON legal community.

(3) Upon written request, the Com-
mittee will also provide formal advi-
sory opinions to individuals subject to
this part about the propriety of pro-
posed courses of action under subpart B
of this part. If such requests are predi-
cated upon full disclosure of all rel-
evant facts, and if the Committee ad-
vises that the proposed course of con-
duct is not violative of subpart B of
this part, then no adverse action under
this part may be taken against an indi-
vidual who acts consistent with the
Committee’s advice.

(4) The Committee Chairman will for-
ward copies of all opinions issued by
the Committee to the Rules Counsel.

§ 776.9 Rules Counsel.

Appointed by JAG to act as a special
assistant for the administration of sub-
part B of this part, the Rules Counsel
derives authority from JAG and, with
respect to administrative matters
under this part, has ‘‘by direction’’ au-
thority. The Rules Counsel shall cause
opinions issued by the Professional Re-
sponsibility Committee of general in-
terest to the DON legal community to
be published in summarized, non-per-
sonal form in suitable publications.
Unless another officer is appointed by
JAG to act in individual cases, the fol-
lowing officers shall act as Rules Coun-
sel—

(a) In cases involving Marine Corps
judge advocates, Director, Judge Advo-
cate Division; and

(b) In all other cases, Assistant Judge
Advocate General (Civil Law).

§ 776.10 Informal ethics advice.
(a) Advisors. Judge advocates may

seek informal ethics advice either from
the OJAG officers named below or from
their supervisory judge advocates in
the field. Within the Office of the JAG,
the following officials are designated
to respond to informal, oral inquiries
concerning this part in the areas of
practice indicated—

(1) Head, Military Affairs/Personnel
Law Branch, Administrative Law Divi-
sion: administrative boards and related
matters;

(2) Deputy Director, Criminal Law
Division: military justice matters;

(3) Deputy Director, Legal Assistance
Division: legal assistance matters; and

(4) Head, Standards of Conduct/Gov-
ernment Ethics Branch, Administra-
tive Law Division: all others.

(b) Informal advice. Informal ethics
advice will not be provided by OJAG
advisors concerning matters currently
in litigation.

(c) Written advice. A request for infor-
mal advice does not relieve the re-
questor of the obligation to comply
with subpart B of this part. Although
DON judge advocates and civilian at-
torneys are encouraged to seek advice
when in doubt as to their responsibil-
ities, they remain personally respon-
sible for their professional conduct. If,
however, a subordinate judge advocate
acts in accordance with a supervisory
judge advocate’s written and reason-
able resolution of an arguable question,
then no adverse action under this part
may be taken against the subordinate
judge advocate. JAG is not bound by
unwritten advice or by advice provided
by nonsupervisors.

§ 776.11 Outside part-time practice of
law.

A DON attorney’s primary profes-
sional responsibility is to the executive
agency to which assigned, and he or
she is expected to devote the required
amount of effort and time to satisfac-
torily accomplish assigned duties. The
outside practice of law, therefore, must
be carefully monitored. Attorneys to
whom this section applies who wish to
engage in the part-time, outside prac-
tice of law must first obtain permission
from JAG. Details are contained in
Subpart D of this part.
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§ 776.12 Maintenance of files.
Ethics complaint records and out-

side, part-time law practice request
files shall be maintained by the Admin-
istrative Law Division, Office of the
Judge Advocate General.

(a) Files shall be labeled with the
name of the individual against whom
complaints are made, or who request
permission to engage in the part-time
outside practice of law, and will con-
tain the request, complaint, reports of
investigation, related correspondence,
and allied papers.

(b) Requests for access to such
records should be referred to DAJAG
(Administrative Law Division), Office
of the Judge Advocate General, 200 Sto-
vall Street, Alexandria, Virginia 22332–
2400.

(c) Local command files regarding
complaints will not be maintained.
Commanding officers and other super-
visory personnel may, however, main-
tain their own personal files but must
not share their contents with others.

§ 776.13 Preamble.
(a) Rules of Professional Conduct. (1) A

judge advocate in the naval service is a
representative of clients, an officer of
the legal system, a commissioned offi-
cer, and a public citizen who has a spe-
cial responsibility for the quality of
justice and legal services provided to
the Department of the Navy and to in-
dividual clients. The Rules of Profes-
sional Conduct set out in subpart B of
this part govern the ethical conduct of
naval judge advocates practicing under
the Uniform Code of Military Justice,
the Manual for Courts-Martial, 10
U.S.C. 1044 (Legal Assistance), other
laws of the United States, and regula-
tions of the Department of the Navy.

(2) The rules in subpart B of this part
are specifically addressed to the con-
duct of judge advocates but apply to all
other lawyers who practice under the
supervision of the Judge Advocate Gen-
eral of the Navy. (Use of the term
‘‘judge advocate’’ in subpart B applies
to all lawyers unless otherwise indi-
cated.)

(b) [Reserved]

§ 776.14 Premises.
(a) The rules in subpart B of this part

are based on the premises that follow.

The interpretation of subpart B of this
part should flow from their common
meaning and the comments. To the ex-
tent that any ambiguity or conflict ex-
ists, subpart B of this part should be
interpreted consistent with this hier-
archy of premises.

(1) Judge advocates must obey the
law and military regulations, and
counsel clients to do so.

(2) Ethical rules must be followed.
(3) Ethical rules should be consistent

with law. If law and ethics conflict, the
law prevails unless an ethical rule is
constitutionally based.

(4) A judge advocate must protect the
legal rights and interests of clients, or-
ganizational and individual.

(5) The military criminal justice sys-
tem is a truth-finding process con-
sistent with constitutional law.

(6) A judge advocate must be honest
and truthful in all dealings.

(7) A judge advocate shall not derive
personal gain, other than from the U.S.
Government, from the performance of
official duties.

(8) A judge advocate shall maintain
the integrity of the legal and military
professions.

(b) [Reserved]

Subpart B—Rules
§ 776.20 Competence.

(a) Competence. A judge advocate
shall provide competent, diligent, and
prompt representation to a client.
Competent representation requires the
legal knowledge, skill, thoroughness,
and expeditious preparation reasonably
necessary for representation. Initial
determinations as to competence of a
judge advocate for a particular assign-
ment shall be made by a supervising
judge advocate before case or issue as-
signments; however, assigned judge ad-
vocates may consult with supervisors
concerning competence in a particular
case.

(b) [Reserved]

§ 776.21 Establishment and scope of
representation.

(a) Establishment and scope of represen-
tation. (1) Formation of attorney-client
relationships by judge advocates with,
and representation of, clients is per-
missible only when the judge advocate
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is authorized to do so by competent au-
thority.

(2) The subject matter scope of a
judge advocate’s representation will be
consistent with the terms of the as-
signment to perform specific represen-
tational or advisory duties. A judge ad-
vocate shall inform clients at the ear-
liest opportunity of any limitations of
representation and professional respon-
sibilities of the judge advocate towards
the client.

(3) A judge advocate shall follow the
client’s well-informed and lawful deci-
sions concerning case objectives,
choice of counsel, forum, pleas, wheth-
er to testify, and settlements.

(4) A judge advocate’s representation
of a client does not constitute an en-
dorsement of the client’s political, eco-
nomic, social, or moral views or activi-
ties.

(5) A judge advocate shall not counsel
or assist a client to engage in conduct
that the judge advocate knows is
criminal or fraudulent, but a judge ad-
vocate may discuss the legal and moral
consequences of any proposed course of
conduct with a client, and may counsel
or assist a client in making a good
faith effort to determine the validity,
scope, meaning, or application of the
law.

(b) [Reserved]

§ 776.22 Diligence.

(a) Diligence. A judge advocate shall
act with reasonable diligence and
promptness in representing a client,
and in every case shall consult with a
client as soon as practicable and as
often as necessary upon being assigned
to the case or issue.

(b) [Reserved]

§ 776.23 Communication.

(a) Communication. (1) A judge advo-
cate shall keep a client reasonably in-
formed about the status of a matter
and promptly comply with reasonable
requests for information.

(2) A judge advocate shall explain a
matter to the extent reasonably nec-
essary to permit the client to make in-
formed decisions regarding the rep-
resentation.

(b) [Reserved]

§ 776.24 Fees.
In this section, the term ‘‘judge advo-

cate’’ refers only to judge advocates
and other attorneys employed by the
Department of the Navy. The term
‘‘lawyer’’ refers to all other lawyers
subject to this subpart B.

(a) Fees. (1) A judge advocate shall
not accept any salary, fee, compensa-
tion, or other payments or benefits, di-
rectly or indirectly, other than govern-
ment compensation, for services pro-
vided in the course of the judge advo-
cate’s government duties or employ-
ment.

(2) A judge advocate shall not accept
any salary or other payments as com-
pensation for legal services rendered,
by that judge advocate in a private ca-
pacity, to a client who is eligible for
assistance under the Department of the
Navy Legal Assistance Program, unless
so authorized by the Judge Advocate
General. This paragraph (a)(2) does not
apply to Reserve judge advocates not
serving on extended active duty.

(3) A Reserve judge advocate, wheth-
er or not serving on extended active
duty, who has initially represented or
interviewed a client or prospective cli-
ent concerning a matter as part of the
judge advocate’s official Navy or Ma-
rine Corps duties, shall not accept any
salary or other payments as compensa-
tion for services rendered to that client
in a private capacity concerning the
same general matter for which the cli-
ent was seen in an official capacity, un-
less authorized by the Judge Advocate
General to do so.

(4) A judge advocate shall not accept
any payments or benefits, actual or
constructive, directly or indirectly, for
making a referral of a client.

(5) Lawyers not employed by the Fed-
eral Government may charge fees. Fees
shall be reasonable. Factors considered
in determining the reasonableness of a
fee include the following:

(i) The time and labor required, the
novelty and difficulty of the questions
involved, and the skill requisite to per-
form the legal service properly;

(ii) The likelihood, if apparent to the
client, that the acceptance of the par-
ticular employment will preclude other
employment by the lawyer;

(iii) The fee customarily charged in
the locality for similar legal services;
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(iv) The amount involved and the re-
sults obtained;

(v) The time limitations imposed by
the client or by the circumstances;

(vi) The nature and length of the pro-
fessional relationship with the client;

(vii) The experience, reputation, and
ability of the lawyer or lawyers per-
forming the services; and

(viii) Whether the fee is fixed or con-
tingent.

(6) When the lawyer has not regularly
represented the client, the basis or rate
of the fee shall be communicated to the
client, preferably in writing, before or
within a reasonable time after com-
mencing in representation.

(7) A fee may be contingent on the
outcome of the matter for which the
service is rendered, except in a matter
in which a contingent fee is prohibited
by paragraph (a)(8) of this section or
other law. A contingent fee agreement
shall be in writing and shall state the
method by which the fee is to be deter-
mined, including the percentage or per-
centages that shall accrue to the law-
yer in the event of settlement, trial or
appeal, litigation and other expenses to
be deducted from the recovery, and
whether such expenses are to be de-
ducted before or after the contingent
fee is calculated. Upon conclusion of a
contingent fee matter, the lawyer shall
provide the client with a written state-
ment stating the outcome of the mat-
ter and, if there is a recovery, showing
the remittance to the client and the
method of its determination.

(8) A lawyer shall not enter into an
arrangement for, charge, or collect:

(i) Any fee in a domestic relations
matter, the payment or amount of
which is contingent upon the securing
of a divorce or upon the amount of ali-
mony or support, or property settle-
ment in lieu thereof, or

(ii) A contingent fee for representing
an accused in a criminal case.

(9) A division of fee between lawyers
who are not in the same firm may be
made only if:

(i) The division is in proportion to
the services performed by each lawyer
or, by written agreement with the cli-
ent, each lawyer assumes joint respon-
sibility for the representation;

(ii) The client is advised of and does
not object to the participation of all
the lawyers involved; and

(iii) The total fee is reasonable.
(b) [Reserved]

§ 776.25 Confidentiality of information.
(a) Confidentiality of information. (1) A

judge advocate shall not reveal infor-
mation relating to representation of a
client unless the client consents after
consultation, except for disclosures
that are impliedly authorized in order
to carry out the representation, and
except as stated in paragraphs (a)(2)
and (a)(3) of this section.

(2) A judge advocate shall reveal such
information to the extent the judge ad-
vocate reasonably believes necessary
to prevent the client from committing
a criminal act that the judge advocate
believes is likely to result in imminent
death or substantial bodily harm, or
significant impairment of national se-
curity or the readiness or capability of
a military unit, vessel, aircraft, or
weapon system.

(3) A judge advocate may reveal such
information to the extent the judge ad-
vocate reasonably believes necessary
to establish a claim or defense on be-
half of the judge advocate in a con-
troversy between the judge advocate
and the client, to establish a defense to
a criminal charge or civil claim
against the judge advocate based upon
conduct in which the client was in-
volved, or to respond to allegations in
any proceeding concerning the judge
advocate’s representation of the client.

(b) [Reserved]

§ 776.26 Conflict of interests: General
rule.

(a) Conflict of Interests: General rule.
(1) A judge advocate shall not represent
a client if the representation of that
client will be directly adverse to an-
other client, unless:

(i) The judge advocate reasonably be-
lieves the representation will not ad-
versely affect the relationship with the
other client; and

(ii) Each client consents after con-
sultation.

(2) A judge advocate shall not rep-
resent a client if the representation of
that client may be materially limited
by the judge advocate’s responsibilities
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to another client or to a third person,
or by the judge advocate’s own inter-
ests, unless:

(i) The judge advocate reasonably be-
lieves the representation will not be
adversely affected; and,

(ii) The client consents after con-
sultation. When representation of mul-
tiple clients in a single matter is un-
dertaken, the consultation shall in-
clude explanation of the implications
of the common representation and the
advantages and risks involved.

(b) [Reserved]

§ 776.27 Conflict of interests: Prohib-
ited transactions.

(a) Conflict of interests: Prohibited
transactions. (1) Judge advocates shall
strictly adhere to current Department
of the Navy Standards of Conduct Reg-
ulations and shall not:

(i) Knowingly enter into any business
transactions on behalf of, or adverse
to, a client’s interest which directly or
indirectly relate to or result from the
attorney-client relationship, or other-
wise profit, directly or indirectly,
through knowledge acquired during the
course of the judge advocate’s official
duties;

(ii) Accept compensation or gifts in
any form from a client or other person
or entity, other than the U.S. Govern-
ment, for the performance of official
duties;

(iii) Provide any financial assistance
to a client or otherwise serve in a fi-
nancial or proprietorial fiduciary or
bailment relationship, unless otherwise
specifically authorized by competent
authority;

(iv) Negotiate any settlement on be-
half of multiple clients in a single mat-
ter unless each client provides his or
her fully informed consent;

(v) Represent a client whose interests
are materially adverse to the interests
of a former client, unless the former
client consents, or use information
from the former representation to the
disadvantage of that former client, ex-
cept as permitted or required under
§ 776.26 or when the information has be-
come otherwise generally known;

(vi) make any referrals of legal or
other business to any non-govern-
mental lawyer or enterprise with whom
the judge advocate has any present or

expected direct or indirect personal in-
terest; any referrals must be made
strictly without regard to personal in-
terests of the judge advocate, and spe-
cial care shall be taken not to give
preferential treatment to Reserve
judge advocates or other government
attorneys in their private capacities;

(vii) Make or negotiate an agreement
giving the judge advocate literary or
media rights for a portrayal or account
based in substantial part on informa-
tion relating to representation of a cli-
ent; or,

(viii) Represent a client in a matter
directly adverse to a person who the
judge advocate knows is represented by
another lawyer who is related as par-
ent, child, sibling or spouse to the
judge advocate, except upon consent by
the client after consultation regarding
the relationship.

(2) [Reserved]
(b) [Reserved]

§ 776.28 Conflict of interests: Former
client.

(a) Conflict of interests: Former client.
(1) A judge advocate who has rep-
resented a client in a matter shall not
thereafter:

(i) Represent another person in the
same or a substantially related matter
in which the person’s interests are ma-
terially adverse to the interests of the
former client, unless the former client
consents after consultation; or,

(ii) Use information relating to the
representation to the disadvantage of
the former client or to the judge advo-
cate’s own advantage, except as § 776.25
would permit with respect to a client
or when the information has become
generally known.

(2) [Reserved]
(b) [Reserved]

§ 776.29 Imputed disqualification: Gen-
eral rule.

Judge advocates working in the same
military law office are not automati-
cally disqualified from representing a
client because any of them practicing
alone would be prohibited from doing
so by § 776.26, § 776.27, 776.28, or § 776.37.
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§ 776.30 Successive government and
private employment.

(a) Successive government and private
employment. (1) Except as the law or
regulations may otherwise expressly
permit, a former judge advocate shall
not represent a private client in con-
nection with a matter in which the
judge advocate participated personally
and substantially as a public officer or
employee, unless the appropriate gov-
ernment agency consents after con-
sultation. If a former judge advocate in
a firm with which that judge advocate
is associated knows that the firm or
anyone associated with the firm is un-
dertaking or continuing representation
in such a matter:

(i) The disqualified former judge ad-
vocate must ensure that he or she is
screened from any participation in the
matter and is apportioned no part of
the fee or any other benefit therefrom;
and,

(ii) Must provide written notice
promptly to the appropriate govern-
ment agency to enable it to ascertain
compliance with the provisions of this
section.

(2) Except as the law or regulations
may otherwise expressly permit, a
former judge advocate who has infor-
mation known to be confidential gov-
ernment information about a person
which was acquired when the former
judge advocate was a public officer
may not represent a private client
whose interests are adverse to that per-
son in a matter in which the informa-
tion could be used to the material dis-
advantage of that person. The former
judge advocate may continue associa-
tion with the firm only if the disquali-
fied judge advocate is screened from
any participation in the matter and is
apportioned no part of the fee or any
other benefit therefrom.

(3) Except as the law or regulations
may otherwise expressly permit, a
judge advocate shall not:

(i) Participate in a matter in which
the judge advocate participated person-
ally and substantially while in private
practice or nongovernmental employ-
ment, unless under applicable law no
one is, or by lawful delegation may be,
authorized to act in the judge advo-
cate’s stead in the matter; or,

(ii) Negotiate for private employ-
ment with any person who is involved
as a party or as attorney for a party in
a matter in which the judge advocate is
participating personally and substan-
tially.

(4) As used in this section, the term
‘‘matter’’ includes:

(i) Any judicial or other proceeding,
application, request for a ruling or
other determination, contract, claim,
controversy, investigation, charge, ac-
cusation, arrest or other particular
matter involving a specific party or
parties; and,

(ii) Any other matter covered by the
conflict of interest rules of the appro-
priate government agency.

(5) As used in this section, the term
‘‘confidential governmental informa-
tion’’ means information which has
been obtained under governmental au-
thority and which, at the time this sec-
tion is applied, the government is pro-
hibited by law or regulations from dis-
closing to the public or has a legal
privilege not to disclose, and which is
not otherwise available to the public.

(b) [Reserved]

§ 776.31 Former judge or arbitrator.

(a) Former judge or arbitrator. (1) Ex-
cept as stated in paragraph (a)(3) of
this section, a judge advocate shall not
represent anyone in connection with a
matter in which the judge advocate
participated personally and substan-
tially as a judge or other adjudicative
officer, arbitrator, or law clerk to such
a person, unless all parties to the pro-
ceeding consent after disclosure.

(2) A judge advocate shall not nego-
tiate for employment with any person
who is involved as a party or as attor-
ney for a party in a matter in which
the judge advocate is participating per-
sonally and substantially as a judge or
other adjudicative officer. A judge ad-
vocate serving as law clerk to a judge,
other adjudicative officer, or arbitrator
may negotiate for employment with a
party or attorney involved in a matter
in which the clerk is participating per-
sonally and substantially, but only
after the judge advocate has notified
the judge, other adjudicative officer, or
arbitrator.
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(3) An arbitrator selected as a par-
tisan of a party in a multi-member ar-
bitration panel is not prohibited from
subsequently representing that party.

(b) [Reserved]

§ 776.32 Department of the Navy as cli-
ent.

(a) Department of the Navy as client.
(1) Except when representing an indi-
vidual client pursuant to paragraph
(a)(6) of this section, a judge advocate
for the naval service represents the De-
partment of the Navy (or the Executive
agency to which assigned) acting
through its authorized officials. These
officials include the heads of organiza-
tional elements within the naval serv-
ice, such as the commanders of fleets,
divisions, ships and other heads of ac-
tivities. When a judge advocate for the
naval service is assigned to such an or-
ganizational element and designated to
provide legal services to the head of
the organization, a lawyer-client rela-
tionship exists between the judge advo-
cate and the Department of the Navy
as represented by the head of the orga-
nization as to matters within the scope
of the official business of the organiza-
tion. The head of the organization may
not invoke the lawyer-client privilege
or the rule of confidentiality for the
head of the organization’s own benefit
but may invoke either for the benefit
of the Department of the Navy. In in-
voking either the lawyer-client privi-
lege or lawyer-client confidentiality on
behalf of the Department of the Navy,
the head of the organization is subject
to being overruled by higher authority.

(2) If a judge advocate knows that an
officer, employee, or other member as-
sociated with the organizational client
is engaged in action, intends to act or
refuses to act in a matter related to
the representation that is either ad-
verse to the legal interests or obliga-
tions of the Department of the Navy or
a violation of law which reasonably
might be imputed to the Department,
the judge advocate shall proceed as is
reasonably necessary in the best inter-
est of the naval service. In determining
how to proceed, the judge advocate
shall give due consideration to the seri-
ousness of the violation and its con-
sequences, the scope and nature of the
judge advocate’s representation, the re-

sponsibility in the naval service and
the apparent motivation of the person
involved, the policies of the naval serv-
ice concerning such matters, and any
other relevant considerations. Any
measures taken shall be designed to
minimize prejudice to the interests of
the naval service and the risk of re-
vealing information relating to the
representation to persons outside the
service. Such measures shall include
among others:

(i) Advising the head of the organiza-
tion that his or her personal legal in-
terests are at risk and that he or she
should consult counsel as there may
exist a conflict of interests for the
judge advocate, and the judge advo-
cate’s responsibility is to the organiza-
tion;

(ii) Asking for reconsideration of the
matter by the acting official;

(iii) Advising that a separate legal
opinion on the matter be sought for
presentation to appropriate authority
in the naval service; or,

(iv) Referring the matter to, or seek-
ing guidance from, higher authority in
the technical chain-of-command in-
cluding, if warranted by the serious-
ness of the matter, referral to the staff
judge advocate assigned to the staff of
the acting official’s next superior in
the technical chain-of-command.

(3) If, despite the judge advocate’s ef-
forts pursuant to paragraph (a)(2) of
this section, the highest authority that
can act concerning the matter insists
upon action or refuses to act, in clear
violation of law, the judge advocate
may terminate representation with re-
spect to the matter in question. In no
event shall the lawyer participate or
assist in the illegal activity.

(4) In dealing with the officers, em-
ployees, or members of the naval serv-
ice a judge advocate shall explain the
identity of the client when it is appar-
ent that the naval service’s interests
are adverse to those of the officer’s,
employee’s, or member’s.

(5) A judge advocate representing the
naval service may also represent any of
its officers, employees, or members,
subject to the provisions of § 776.26 and
other applicable authority. If the De-
partment of the Navy’s consent to dual
representation is required by § 776.26,
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the consent shall be given by an appro-
priate official of the Department of the
Navy other than the individual who is
to be represented.

(6) A judge advocate who has been
duly assigned to represent an indi-
vidual who is subject to disciplinary
action or administrative proceedings,
or to provide legal assistance to an in-
dividual, has, for those purposes, an at-
torney-client relationship with that in-
dividual.

(b) [Reserved]

§ 776.33 Client under a disability.
(a) Client under a disability. (1) When a

client’s ability to make adequately
considered decisions in connection
with the representation is impaired,
whether because of minority, mental
disability, or for some other reason,
the judge advocate shall, as far as rea-
sonably possible, maintain a normal
attorney-client relationship with the
client.

(2) A judge advocate may seek the ap-
pointment of a guardian or take other
protective action with respect to a cli-
ent only when the judge advocate rea-
sonably believes that the client cannot
adequately act in the client’s own in-
terest.

(b) [Reserved]

§ 776.34 Safekeeping property.
Judge advocates shall not normally

hold or safeguard property of a client
or third persons in connection with
representational duties under
§ 776.27(a)(1)(iii).

§ 776.35 Declining or terminating rep-
resentation.

(a) Declining or terminating representa-
tion. (1) Except as stated in paragraph
(a)(3) of this section, a judge advocate
shall not represent a client or, when
representation has commenced, shall
seek to withdraw from the representa-
tion of a client, if:

(i) The representation will result in
violation of this subpart B or other law
or regulation;

(ii) The judge advocate’s physical or
mental condition materially impairs
his or her ability to represent the cli-
ent; or

(iii) The judge advocate is dismissed
by the client.

(2) Except as stated in paragraph
(a)(3) of this section, a judge advocate
may seek to withdraw from rep-
resenting a client if withdrawal can be
accomplished without material adverse
effect on the interests of the client, or
if:

(i) The client persists in a course of
action involving the judge advocate’s
services that the judge advocate rea-
sonably believes is criminal or fraudu-
lent;

(ii) The client has used the judge ad-
vocate’s services to perpetrate a crime
or fraud;

(iii) The client insists upon pursuing
an objective that the judge advocate
considers repugnant or imprudent; or,

(iv) Other good cause for withdrawal
exists.

(3) When ordered to do so by a tri-
bunal or other competent authority, a
judge advocate shall continue represen-
tation notwithstanding good cause for
terminating the representation.

(4) Upon termination of representa-
tion, a judge advocate shall take steps
to the extent reasonably practicable to
protect a client’s interests, such as giv-
ing reasonable notice to the client, al-
lowing time for assignment or employ-
ment of other counsel and surrendering
papers and property to which the client
is entitled and, if a civilian lawyer is
involved, refunding any advance pay-
ment of fee that has not been earned.
The judge advocate may retain papers
relating to the client to the extent per-
mitted by law.

(b) [Reserved]

§ 776.36 Advisor.
In representing a client, a judge ad-

vocate shall exercise independent pro-
fessional judgment and render candid
advice. In rendering advice, a judge ad-
vocate should refer not only to law but
to other considerations such as moral,
economic, social, and political factors
that may be relevant to the client’s
situation.

§ 776.37 Mediation.
(a) Mediation. (1) A judge advocate

may act as a mediator between individ-
uals or clients if:

(i) The judge advocate consults with
each individual concerning the impli-
cations of the mediation, including the
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advantages and risks involved, and the
effect on the attorney-client confiden-
tiality, and obtains each individual’s
consent to the mediation;

(ii) The judge advocate reasonably
believes that the matter can be re-
solved on terms compatible with each
individual’s best interests, that each
individual will be able to make ade-
quately informed decisions in the mat-
ter, and that there is little risk of ma-
terial prejudice to the interests of any
of the individuals if the contemplated
resolution is unsuccessful; and,

(iii) The judge advocate reasonably
believes that the mediation can be un-
dertaken impartially and without im-
proper effect on other responsibilities
the judge advocate has to any of the in-
dividuals.

(2) While acting as a mediator, the
judge advocate shall consult with each
individual concerning the decisions to
be made and the considerations rel-
evant in making them, so that each in-
dividual can make adequately informed
decisions.

(3) A judge advocate shall withdraw
as a mediator if any of the individuals
so requests, or if any of the conditions
stated in paragraph (a) of this section
is no longer satisfied. Upon with-
drawal, the judge advocate shall not
continue to mediate among any of the
individuals in the matter that was the
subject of the mediation unless each
individual consents.

(b) [Reserved]

§ 776.38 Evaluation for use by third
persons.

(a) Evaluation for use by third persons.
(1) A judge advocate may undertake an
evaluation of a matter affecting a cli-
ent for the use of someone other than
the client if:

(i) The judge advocate reasonably be-
lieves that making the evaluation is
compatible with other aspects of the
judge advocate’s relationship with the
client; and

(ii) The client consents after con-
sultation.

(2) Except as disclosure is required in
connection with a report of an evalua-
tion, information relating to the eval-
uation is otherwise protected by
§ 776.25.

(b) [Reserved]

§ 776.39 Meritorious claims and con-
tentions.

A judge advocate shall not bring or
defend a proceeding, or assert or con-
trovert an issue therein, unless there is
a basis for doing so that is not frivo-
lous, or which includes a good-faith ar-
gument for an extension, modification,
or reversal of existing law. A judge ad-
vocate representing an accused in a
criminal proceeding or the respondent
in an administrative proceeding that
could result in incarceration, discharge
from the naval service, or other ad-
verse personnel action, may neverthe-
less defend the client at the proceeding
to ensure that every element of the
case is established.

§ 776.40 Expediting litigation.
A judge advocate shall make reason-

able efforts to expedite litigation or
other proceedings consistent with the
interests of the client and the judge ad-
vocate’s responsibilities to tribunals.

§ 776.41 Candor and obligations to-
ward the tribunal.

(a) Candor and obligations toward the
tribunal. (1) A judge advocate shall not
knowingly:

(i) Make a false statement of mate-
rial fact or law to a tribunal;

(ii) Fail to disclose a material fact to
a tribunal when disclosure is necessary
to avoid assisting a criminal or fraudu-
lent act by the client;

(iii) Fail to disclose to the tribunal
legal authority in the controlling juris-
diction known to the judge advocate to
be directly adverse to the position of
the client and not disclosed by oppos-
ing counsel;

(iv) Offer evidence that the judge ad-
vocate knows to be false (if a judge ad-
vocate has offered material evidence
and comes to know of its falsity, the
judge advocate shall take reasonable
remedial measures); or

(v) Disobey an order imposed by a tri-
bunal unless done openly before the tri-
bunal in a good-faith assertion that no
valid order should exist.

(2) The duties stated in paragraph (a)
of this section continue to the conclu-
sion of the proceedings, and apply even
if compliance requires disclosure of in-
formation otherwise protected by
§ 776.25.
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(3) A judge advocate may refuse to
offer evidence that the judge advocate
reasonably believes is false.

(4) In an ex parte proceeding, a judge
advocate shall inform the tribunal of
all material facts known to the judge
advocate which are necessary to enable
the tribunal to make an informed deci-
sion, whether or not the facts are ad-
verse.

(b) [Reserved]

§ 776.42 Fairness to opposing party
and counsel.

(a) Fairness to opposing party and
counsel. (1) A judge advocate shall not:

(i) Unlawfully obstruct another par-
ty’s access to evidence or unlawfully
alter, destroy, or conceal a document
or other material having potential evi-
dentiary value; a judge advocate shall
not counsel or assist another person to
do any such act;

(ii) Falsify evidence, counsel or assist
a witness to testify falsely, or offer an
inducement to a witness that is prohib-
ited by law;

(iii) In pretrial procedure, make a
frivolous discovery request or fail to
make reasonably diligent effort to
comply with a legally proper discovery
request by an opposing party;

(iv) In trial, allude to any matter
that the judge advocate does not rea-
sonably believe is relevant or that will
not be supported by admissible evi-
dence, assert personal knowledge of
facts in issue except when testifying as
a witness, or state a personal opinion
as to the justness of a cause, the credi-
bility of a witness, the culpability of a
civil litigant, or the guilt or innocence
of an accused; or

(v) Request a person other than a cli-
ent to refrain from voluntarily giving
relevant information to another party
unless:

(A) The person is a relative, an em-
ployee, or other agent of a client; and

(B) The judge advocate reasonably
believes that the person’s interests will
not be adversely affected by refraining
from giving such information.

(2) [Reserved]
(b) [Reserved]

§ 776.43 Impartiality and decorum of
the tribunal.

(a) Impartiality and decorum the tri-
bunal. (1) A judge advocate shall not:

(i) Seek to influence a judge, court
member, member of a tribunal, pro-
spective court member or member of a
tribunal, or other official by means
prohibited by law or regulation;

(ii) Communicate ex parte with such
a person except as permitted by law or
regulation; or

(iii) Engage in conduct intended to
disrupt a tribunal.

(2) [Reserved]
(b) [Reserved]

§ 776.44 Extra-tribunal statements.

(a) Extra-tribunal statements. (1) A
judge advocate shall not make an
extrajudicial statement about any per-
son or case pending investigation or
adverse administrative or disciplinary
proceedings that a reasonable person
would expect to be disseminated by
means of public communication if the
judge advocate knows or reasonably
should know that it will have a sub-
stantial likelihood of materially
prejudicing an adjudicative proceeding
or an official review process thereof.

(2) A statement referred to in para-
graph (a) of this section ordinarily is
likely to have such an effect when it
refers to a civil matter triable to a
jury, a criminal matter or any other
proceeding that could result in incar-
ceration, discharge from the naval
service, or other adverse personnel ac-
tion, and the statement relates to:

(i) The character, credibility, reputa-
tion, or criminal record of a party, sus-
pect in a criminal investigation, or
witness, or the identity of a witness, or
the expected testimony of a party or
witness;

(ii) The possibility of a plea of guilty
to the offense or the existence or con-
tents of any confession, admission, or
statement given by an accused or sus-
pect or that person’s refusal or failure
to make a statement;

(iii) The performance or results of
any examination or test or the refusal
or failure of a person to submit to an
examination or test, or the identity or
nature of physical evidence expected to
be presented;
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(iv) Any opinion as to the guilt or in-
nocence of an accused or suspect in a
criminal case or other proceeding that
could result in incarceration, discharge
from the naval service, or other ad-
verse personnel action;

(v) Information the judge advocate
knows or reasonably should know is
likely to be inadmissible as evidence
before a tribunal and would, if dis-
closed, create a substantial risk of ma-
terially prejudicing an impartial pro-
ceeding;

(vi) The fact that an accused has
been charged with a crime, unless there
is included therein a statement ex-
plaining that the charge is merely an
accusation and that the accused is pre-
sumed innocent until and unless prov-
en guilty; or

(vii) The credibility, reputation, mo-
tives, or character of civilian or mili-
tary officials of the Department of De-
fense.

(3) Notwithstanding paragraphs (a)(1)
and (a)(2) (i) through (v) of this section,
a judge advocate involved in the inves-
tigation or litigation of a matter may
state without elaboration:

(i) The general nature of the claim or
defense;

(ii) The information contained in a
public record;

(iii) That an investigation of the
matter is in progress, including the
general scope of the investigation, the
offense or claim or defense involved
and, except when prohibited by law,
the identity of the persons involved;

(iv) The scheduling or result of any
step in litigation;

(v) A request for assistance in obtain-
ing evidence and information necessary
thereto;

(vi) A warning of danger concerning
the behavior of the person involved,
when there is reason to believe that
there exists the likelihood of substan-
tial harm to an individual or to the
public interest; and

(vii) In a criminal case:
(A) The identity, duty station, occu-

pation, and family status of the ac-
cused;

(B) If the accused has not been appre-
hended, information necessary to aid in
apprehension of that person;

(C) The fact, time, and place of ap-
prehension; and

(D) The identity of investigating and
apprehending officers or agencies and
the length of the investigation.

(4) The protection and release of in-
formation in matters pertaining to the
Department of the Navy is governed by
such statutes as the Freedom of Infor-
mation Act and the Privacy Act, in ad-
dition to those governing protection of
national defense information. In addi-
tion, other laws and regulations may
further restrict the information that
can be released or the source from
which it is to be released.

(b) [Reserved]

§ 776.45 Judge advocate as witness.
(a) Judge advocate as witness. (1) A

judge advocate shall not act as advo-
cate at a trial in which the judge advo-
cate is likely to be a necessary witness
except when:

(i) The testimony relates to an
uncontested issue;

(ii) The testimony relates to the na-
ture and quality of legal services ren-
dered in the case; or

(iii) Disqualification of the judge ad-
vocate would work substantial hard-
ship on the client.

(2) A judge advocate may act as advo-
cate in a trial in which another judge
advocate or lawyer in the judge advo-
cate’s office is likely to be called as a
witness, unless precluded from doing so
by § 776.26 or § 776.28.

(b) [Reserved]

§ 776.46 Special responsibilities of a
trial counsel.

(a) Special responsibilities of a trial
counsel. (1) A trial counsel shall:

(i) Recommend to the convening au-
thority that any charge or specifica-
tion not warranted by the evidence be
withdrawn;

(ii) Make reasonable efforts to assure
that the accused has been advised of
the right to, and the procedure for ob-
taining, counsel and has been given
reasonable opportunity to obtain coun-
sel;

(iii) Not seek to obtain from an un-
represented accused a waiver of impor-
tant pretrial rights;

(iv) Make timely disclosure to the de-
fense of all evidence or information
known to the judge advocate that
tends to negate the guilt of the accused
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or mitigates the offense, and, in con-
nection with sentencing, disclose to
the defense all unprivileged mitigating
information known to the judge advo-
cate, except when the judge advocate is
relieved of this responsibility by a pro-
tective order or regulation; and

(v) Exercise reasonable care to pre-
vent investigators, law enforcement
personnel, employees, or other persons
assisting or associated with the judge
advocate in a criminal case from mak-
ing an extrajudicial statement that the
trial counsel would be prohibited from
making under § 776.44.

(2) [Reserved]
(b) [Reserved]

§ 776.47 Advocate in nonadjudicative
proceedings.

A judge advocate representing a cli-
ent before a legislative or administra-
tive tribunal in a nonadjudicative pro-
ceeding shall disclose that the appear-
ance is in a representative capacity
and shall conform to the provisions of
§ 776.41, § 776.42, and § 776.43.

§ 776.48 Truthfulness in statements to
others.

(a) Truthfulness in statements to others.
In the course of representing a client a
judge advocate shall not knowingly:

(1) Make a false statement of mate-
rial fact or law to a third person; or

(2) Fail to disclose a material fact to
a third person when disclosure is nec-
essary to avoid assisting a criminal or
fraudulent act by a client, unless dis-
closure is prohibited by § 776.25.

(b) [Reserved]

§ 776.49 Communication with person
represented by counsel.

In representing a client, a judge ad-
vocate shall not communicate about
the subject of the representation with
a party the judge advocate knows to be
represented by another judge advocate
in the matter, unless the judge advo-
cate has the consent of the other judge
advocate or is authorized by law to do
so.

§ 776.50 Dealing with an unrepre-
sented person.

When dealing on behalf of a client
with a person who is not represented by
counsel, a judge advocate shall not

state or imply that the judge advocate
is disinterested. When the judge advo-
cate knows or reasonably should know
that the unrepresented person mis-
understands the judge advocate’s role
in the matter, the judge advocate shall
make reasonable efforts to correct the
misunderstanding.

§ 776.51 Respect for rights of third per-
sons.

In representing a client, a judge ad-
vocate shall not use means that have
no substantial purpose other than to
embarrass, delay, or burden a third
person, or use methods of obtaining
evidence that violate the legal rights
of such a person.

§ 776.52 Responsibilities of the Judge
Advocate General and supervisory
judge advocates.

(a) Responsibilities of the Judge Advo-
cate General and supervisory judge advo-
cates. (1) The Judge Advocate General
and supervisory judge advocates shall
make reasonable efforts to ensure that
all judge advocates conform to this
subpart.

(2) A judge advocate having direct su-
pervisory authority over another judge
advocate shall make reasonable efforts
to ensure that the other judge advocate
conforms to this subpart.

(3) A supervisory judge advocate
shall be responsible for another subor-
dinate judge advocate’s violation of
this subpart if:

(i) The supervisory judge advocate
orders or, with knowledge of the spe-
cific conduct, ratifies the conduct in-
volved; or

(ii) The supervisory judge advocate
has direct supervisory authority over
the other judge advocate and knows of
the conduct at a time when its con-
sequences can be avoided or mitigated
but fails to take reasonable remedial
action.

(4) A supervisory judge advocate is
responsible for ensuring that the subor-
dinate judge advocate is properly
trained and is competent to perform
the duties to which the subordinate
judge advocate is assigned.

(b) [Reserved]
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§ 776.53 Responsibilities of a subordi-
nate judge advocate.

(a) Responsibilities of a subordinate
judge advocate. (1) A judge advocate is
bound by this subpart notwithstanding
that the judge advocate acted at the di-
rection of another person.

(2) In recognition of a judge advo-
cate’s unique dual role as a commis-
sioned officer and lawyer, subordinate
judge advocates shall obey lawful di-
rectives and regulations of supervisory
judge advocates when not inconsistent
with this subpart or the duty of a judge
advocate to exercise independent pro-
fessional judgment as to the best inter-
est of an individual client.

(3) A subordinate judge advocate does
not violate this subpart if that judge
advocate acts in accordance with a su-
pervisory judge advocate’s written and
reasonable resolution of an arguable
question of professional duty.

(b) [Reserved]

§ 776.54 Responsibilities regarding
nonlawyer assistants.

(a) Responsibilities regarding nonlawyer
assistants

(1) With respect to a nonlawyer under
the authority, supervision, or direction
of a judge advocate:

(i) The senior supervisory judge advo-
cate in an office shall make reasonable
efforts to ensure that the person’s con-
duct is compatible with the profes-
sional obligations of the judge advo-
cate;

(ii) A judge advocate having direct
supervisory authority over the non-
lawyer shall make reasonable efforts to
ensure that the person’s conduct is
compatible with the professional obli-
gations of the judge advocate; and

(iii) A judge advocate shall be respon-
sible for conduct of such a person that
would be a violation of this subpart B
if engaged in by a judge advocate if:

(A) The judge advocate orders or,
with the knowledge of the specific con-
duct, ratifies the conduct involved; or

(B) The judge advocate has direct su-
pervisory authority over the person,
and knows of the conduct at a time
when its consequences can be avoided
or mitigated but fails to take reason-
able remedial action.

(2) [Reserved]
(b) [Reserved]

§ 776.55 Professional independence of
a judge advocate.

(a) Professional independence of a
judge advocate. (1) Notwithstanding a
judge advocate’s status as a commis-
sioned officer subject, generally, to the
authority of superiors, a judge advo-
cate detailed or assigned to represent
an individual member or employee of
the Department of the Navy is ex-
pected to exercise unfettered loyalty
and professional independence during
the representation consistent with this
subpart and remains ultimately re-
sponsible for acting in the best interest
of the individual client.

(2) The exercise of professional judg-
ment in accordance with paragraph
(a)(1) of this section shall not, standing
alone, be a basis for an adverse evalua-
tion or other prejudicial action.

(b) [Reserved]

§ 776.56 Unauthorized practice of law.

(a) Unauthorized practice of law. (1) A
judge advocate shall not:

(i) Except as authorized by an appro-
priate military department, practice
law in a jurisdiction where doing so is
prohibited by the regulations of the
legal profession in that jurisdiction; or

(ii) Assist a person who is not a mem-
ber of the bar in the performance of ac-
tivity that constitutes the unauthor-
ized practice of law.

(2) [Reserved]
(b) [Reserved]

§§ 776.57–776.65 [Reserved]

§ 776.66 Bar admission and discipli-
nary matters.

(a) Bar admission and disciplinary mat-
ters. (1) A judge advocate in connection
with a bar admission application, ap-
plication for appointment or for active
duty as a judge advocate, certification
by the Judge Advocate General, or a
disciplinary matter, shall not:

(i) Knowingly make a false statement
of fact; or

(ii) Fail to disclose a fact necessary
to correct a misapprehension known by
the person to have arisen in the mat-
ter, or knowingly fail to respond to a
lawful demand for information from an
admissions or disciplinary authority,
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except that this section does not re-
quire disclosure of information other-
wise protected by § 776.25.

(2) [Reserved]
(b) [Reserved]

§ 776.67 Judicial and legal officials.

A judge advocate shall not make a
statement that the judge advocate
knows to be false or with reckless dis-
regard as to its truth or falsity con-
cerning the qualifications or integrity
of a judge, investigating officer, hear-
ing officer, adjudicatory officer, or
public legal officer, or of a candidate
for election or appointment to judicial
or legal office.

§ 776.68 Reporting professional mis-
conduct.

(a) Reporting professional misconduct.
(1) A judge advocate having knowledge
that another judge advocate has com-
mitted a violation of this subpart that
raises a substantial question as to that
judge advocate’s honesty, trust-
worthiness, or fitness as a judge advo-
cate in other respects, shall report
such a violation pursuant to regula-
tions promulgated by the Judge Advo-
cate General.

(2) A judge advocate having knowl-
edge that a judge has committed a vio-
lation of applicable rules of judicial
conduct that raises a substantial ques-
tion as to the judge’s fitness for office
shall report such a violation pursuant
to regulations promulgated by the
Judge Advocate General.

(3) This section does not require dis-
closure of information otherwise pro-
tected by § 776.25.

(b) [Reserved]

§ 776.69 Misconduct.

(a) Misconduct. (1) It is professional
misconduct for a judge advocate to:

(i) Violate or attempt to violate this
subpart, knowingly assist or induce an-
other to do so, or do so through the
acts of another;

(ii) Commit a criminal act that re-
flects adversely on the judge advocate’s
honesty, trustworthiness, or fitness as
a judge advocate in other respects;

(iii) Engage in conduct involving dis-
honesty, fraud, deceit, or misrepresen-
tation;

(iv) Engage in conduct that is preju-
dicial to the administration of justice;

(v) State or imply an ability to influ-
ence improperly a government agency
or official; or

(vi) Knowingly assist a judge or judi-
cial officer in conduct that is a viola-
tion of applicable rules of judicial con-
duct or other law.

(2) [Reserved]
(b) [Reserved]

§ 776.70 Jurisdiction.

Judge advocates shall be governed by
this part.

§§ 776.71–776.75 [Reserved]

Subpart C—Complaint Processing
Procedures

§ 776.76 Policy.

(a) It is JAG’s policy to expeditiously
and fairly investigate and resolve all
allegations of professional impropriety
lodged against attorneys under JAG
supervision. (As used hereinafter, the
term ‘‘judge advocates’’ refers to all at-
torneys under JAG supervision.)

(b) JAG approval will be obtained
through the Rules Counsel before con-
ducting any formal investigation or
preliminary inquiry into an alleged
violation of subpart B or the Code of
Judicial Conduct. The preliminary in-
quiry and subsequent investigation will
be conducted according to the proce-
dures set forth in this part.

§ 776.77 Related investigations and ac-
tions.

Acts or omissions may constitute
professional misconduct, criminal mis-
conduct, or poor performance of duty.
Care must be taken to distinguish
among the different aspects of a judge
advocate’s conduct to determine who
may take official action.

(a) Legal ethics and questions involv-
ing the professional misconduct of
judge advocates are within the exclu-
sive province of JAG. Ethical or profes-
sional misconduct will not be attrib-
uted to any judge advocate in any offi-
cial record without a final JAG deter-
mination, made under this part, that
such misconduct has occurred.
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(b) Poor performance is properly ad-
dressed by the judge advocate’s report-
ing senior through a variety of admin-
istrative actions, including fitness re-
ports. Criminal misconduct is properly
addressed by the judge advocate’s com-
mander through disciplinary action
under the UCMJ or through referral to
appropriate civil authority.

(c) Prior JAG approval is not re-
quired to investigate allegations of
criminal conduct or poor performance
of duty involving judge advocates.

(d) When, however, investigations
into criminal conduct or poor perform-
ance reveal conduct that constitutes a
violation of this part, or of the Code of
Judicial Conduct in the case of judges,
such conduct shall be reported to the
Rules Counsel immediately.

(e) Inquiries into professional mis-
conduct allegations will normally be
held in abeyance until related criminal
investigations are completed.

§ 776.78 Informal complaints.
Informal, anonymous, or ‘‘hot line’’

type complaints alleging professional
misconduct must be referred to appro-
priate authority (such as the JAG In-
spector General or the concerned com-
mander) for appropriate inquiry. Such
complaints are not, by themselves, cog-
nizable under this part but may, if rea-
sonably confirmed upon appropriate in-
quiry, be the basis of a formal com-
plaint described in § 776.79.

§ 776.79 The complaint.
The complaint shall—
(a) Be in writing and signed by the

complainant;
(b) State that the complainant has

personal knowledge, or has otherwise
received reliable information indi-
cating, that:

(1) The judge advocate concerned is,
or has been, engaged in misconduct
that demonstrates a lack of integrity
or a failure to meet the ethical stand-
ards of the profession, or both; or

(2) The judge advocate concerned is
ethically, professionally, or morally
unqualified to perform his or her du-
ties; and

(c) Contain a complete, factual state-
ment of the acts or omissions consti-
tuting the substance of the complaint,
as well as a description of any at-

tempted resolution with the attorney
concerned. Supporting statements, if
any, should be attached to the com-
plaint.

§ 776.80 Initial screening and Rules
Counsel.

(a) The complaint shall be forwarded
to the Judge Advocate General (Admin-
istrative Law Division) with a copy to
the judge advocate concerned. The
complaint shall be logged and then for-
warded to the Rules Counsel.

(1) In cases involving Marine Corps
judge advocates, the Director, Judge
Advocate Division shall act as Rules
Counsel.

(2) In all other cases, the Assistant
Judge Advocate General (Civil Law)
shall act as Rules Counsel.

(b) The Rules Counsel shall review
the complaint to determine whether, if
true,—

(1) It alleges ineffective assistance of
counsel, or other violations of subpart
B of this part, as a matter of defense in
a court-martial, administrative board,
or nonjudicial punishment proceeding
and, if so, the Rules Counsel shall for-
ward it to the proper appellate author-
ity for appropriate action and return;

(2) In other cases, it establishes prob-
able cause to believe that a violation of
subpart B of this part or of the Code of
Judicial Conduct has occurred.

(c) The Rules Counsel shall close the
file without further action if the com-
plaint does not establish probable
cause to believe that a violation has
occurred. The Rules Counsel shall no-
tify the judge advocate concerned that
the file has been closed.

§ 776.81 Charges.
(a) If the Rules Counsel determines

that probable cause is established, he
or she shall draft charges alleging vio-
lations of subpart B of this part or of
the Code of Judicial Conduct and for-
ward the charges, together with the
original complaint and any allied pa-
pers—

(1) In cases involving Marine Corps
judge advocates not serving as defense
counsel or attached to Navy units, to
the officer exercising general court-
martial jurisdiction (OEGCMJ) over
the concerned judge advocate, and re-
quest, on behalf of JAG, that the
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OEGCMJ appoint a judge advocate
(normally the concerned officer’s su-
pervisor) to conduct a preliminary in-
quiry into the matter;

(2) In all other cases, to the super-
visory judge advocate in the charged
judge advocate’s chain of command (or
such other officer as JAG may des-
ignate), and direct, on behalf of JAG,
the supervisory judge advocate to con-
duct a preliminary inquiry into the
matter.

(b) The Rules Counsel shall provide a
copy of the charges, complaint, and
any allied papers to the judge advocate
against whom the complaint is made
and notify him or her that a prelimi-
nary inquiry will be conducted.

(c) The Rules Counsel shall also pro-
vide a copy of the charges to the com-
manding officer, or equivalent, of the
judge advocate concerned if the com-
plaint involves a judge advocate on ac-
tive duty and the commanding officer
is not the officer appointed to conduct
the preliminary inquiry.

(d) The Rules Counsel shall also for-
ward a copy of the charges:

(1) In cases involving Navy or Marine
Corps judge advocates serving in Naval
Legal Service Command units, to Com-
mander, Naval Legal Service Command
(COMNAVLEGSVCCOM);

(2) In cases involving Navy judge ad-
vocates serving in Marine Corps units,
or involving Marine Corps judge advo-
cates serving in Navy units to the
Commandant of the Marine Corps
(Attn: JA);

(3) In cases involving members of the
Navy-Marine Corps trial judiciary, to
the Trial Judiciary Chief Judge; and

(4) To the appropriate attorney dis-
cipline section if the complaint in-
volves judge advocates certified by the
Judge Advocates General/Chief Counsel
of the other uniformed services.

§ 776.82 Preliminary inquiry.
(a) The purpose of the preliminary in-

quiry is to determine whether ques-
tioned conduct may constitute a viola-
tion of subpart B of this part or the
Code of Judicial Conduct. The prelimi-
nary inquiry is not an ‘‘ethical inves-
tigation’’ that State licensing authori-
ties might require lawyers to report.

(b) Upon receipt of the complaint and
charges, the officer appointed to con-

duct the preliminary inquiry (PIO)
shall promptly investigate the charges
following generally the procedures set
forth in the Manual of the Judge Advo-
cate General [available from Office of
the Judge Advocate General, Adminis-
trative Law Division, 200 Stovall
Street, Alexandria, VA 22332–2400] for
the conduct of fact-finding bodies not
required to conduct a hearing. Reports
of investigation by other authorities
such as state bar associations may be
used. The PIO should also—

(1) Identify and obtain sworn affida-
vits or statements from all relevant
and material witnesses to the extent
practicable;

(2) Identify, gather, and preserve all
other relevant and material evidence;

(3) Provide the judge advocate con-
cerned an opportunity to review all
evidence, affidavits, and statements
collected and a reasonable period of
time (normally not exceeding 7 days)
to submit a written statement or any
other written material that the judge
advocate wishes considered.

(c) The PIO may appoint and use
such assistants as may be necessary to
conduct the preliminary inquiry.

(d) The PIO shall personally review
the results of the preliminary inquiry
to determine whether, by a preponder-
ance of the evidence, a violation of sub-
part B of this part or of the Code of Ju-
dicial Conduct, has occurred, and shall
take one of the following actions:

(1) If the PIO determines that no vio-
lation has occurred or that the viola-
tion is minor or technical in nature
and warrants only corrective coun-
seling, then he or she shall forward (via
the OEGCMJ in appropriate Marine
Corps cases) the results of the prelimi-
nary inquiry to the Rules Counsel to-
gether with his or her recommendation
that the file be closed, providing copies
to all parties to whom the charges were
previously sent.

(2) If the PIO determines by a prepon-
derance of the evidence that a viola-
tion did occur, and that corrective ac-
tion other than counseling may be war-
ranted, he or she shall forward (via the
OEGCMJ in appropriate Marine Corps
cases) the results of the preliminary in-
quiry to the Rules Counsel together
with all related materials and his or
her recommendations. The PIO will
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provide copies of the materials for-
warded to all parties to whom the
charges were sent.

(e) The Rules Counsel shall review all
reports of preliminary inquiries for-
warded pursuant to paragraph (d) of
this section.

(1) If the Rules Counsel determines
that no further action is warranted, he
or she shall close the file and notify
the judge advocate concerned, his or
her commanding officer, and all offi-
cials previously provided copies of the
complaint. This action does not pre-
vent command authority from taking
appropriate disciplinary or administra-
tive action.

(2) If the Rules Counsel determines
that further action is warranted, he or
she shall—

(i) In cases involving Marine Corps
judge advocates not serving as defense
counsel or attached to Navy units, re-
quest, on behalf of JAG, that the
OEGCMJ appoint a disinterested judge
advocate (normally senior to the con-
cerned judge advocate and not pre-
viously involved in the case) to initiate
an ethics investigation into the mat-
ter;

(ii) In all other cases, appoint, on be-
half of JAG, a disinterested judge advo-
cate (normally senior to the individual
whose conduct is being investigated
and not previously involved in the
case) to initiate an ethics investiga-
tion; and

(iii) Notify all interested command
officials.

§ 776.83 Ethics investigation.
(a) Whenever an ethics investigation

is initiated, the concerned judge advo-
cate will be so notified in writing by
the Rules Counsel.

(b) The concerned judge advocate will
also be provided written notice of his
or her right to request a hearing before
the investigating officer; to inspect all
evidence gathered; to present written
or oral statements or materials for
consideration; to call witnesses at his
or her own expense (local military wit-
nesses should be made available at no
cost); to be assisted by counsel (para-
graph (c) of this section); to challenge
the investigating officer for cause
(such challenges must be made in writ-
ing and sent to the Rules Counsel via

the challenged officer); and to waive
any or all of these rights.

(c) The respondent may be rep-
resented by counsel at the hearing.
Such counsel may be—

(1) A civilian attorney retained at no
expense to the government; or,

(2) In the case of a military respond-
ent, military counsel—

(i) Detailed by the cognizant naval
legal service office, law center, or legal
service support section; or

(ii) Requested by the respondent, if
such counsel is attached to the cog-
nizant naval legal service office, legal
service support section, law center, or
to a Navy or Marine Corps activity lo-
cated within 100 miles of the hearing
site at the time of the scheduled hear-
ing, and if such counsel is reasonably
available as determined by the re-
quested counsel’s reporting senior in
his or her sole discretion. There is no
right to detailed counsel if requested
counsel is unavailable.

(d) If a hearing is requested, the in-
vestigating officer will conduct it after
reasonable notice to the judge advocate
concerned. The hearing will not be un-
reasonably delayed. The hearing is not
adversarial in nature and there is no
right to subpoena witnesses. Rules of
evidence do not apply. The concerned
judge advocate or his or her counsel
may question witnesses that may ap-
pear. The proceedings shall be recorded
but no transcript of the hearing need
be made. Evidence gathered during, or
subsequent to, the preliminary inquiry
and such additional evidence as may be
offered by the concerned judge advo-
cate shall be considered.

(e) After completing the hearing, the
investigating officer shall prepare a
summary of the evidence and forward
it together with his or her rec-
ommendations to the Rules Counsel
via—

(1) In cases involving Navy or Marine
Corps judge advocates serving with
Naval Legal Service Command units,
Commander, Naval Legal Service Com-
mand;

(2) In cases involving Navy judge ad-
vocates serving with Marine Corps
units, the Commandant of the Marine
Corps (Attn: JA);
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(3) In cases involving Navy or Marine
Corps judge advocates serving in subor-
dinate Navy fleet or staff billets, the
fleet or staff judge advocate attached
to the appropriate second-echelon com-
mander;

(4) In cases involving members of the
Navy-Marine Corps Trial Judiciary, the
Trial Judiciary Chief Judge;

(5) In cases involving Marine Corps
judge advocates serving in defense bil-
lets, via the Marine Corps defense serv-
ice chain of command;

(6) In cases involving Marine Corps
judge advocates not serving in defense
counsel billets or in Navy units, via the
OEGCMJ over the concerned judge ad-
vocate; and

(7) The appropriate attorney dis-
cipline section if the complaint in-
volves judge advocates certified by the
Judge Advocates General/Chief Counsel
of the other uniformed services.

(f) A copy of the report shall be pro-
vided to the concerned judge advocate
and to all authorities previously pro-
vided copies of the charges who are not
via addressees.

(g) The Rules Counsel shall review
the report and either forward it to JAG
together with his or her recommenda-
tions or return it, via the appropriate
chain, to the investigating officer for
further inquiry into specified areas.

§ 776.84 Action by JAG.
(a) JAG is not bound by the Rules

Counsel’s or investigating officer’s rec-
ommendations, but will base his action
on the record as a whole.

(b) JAG may, but is not required to,
refer any case to the Professional Re-
sponsibility Committee for an advisory
opinion on interpretation of the rules
in subpart B of this part or their appli-
cation to the facts of a particular case.

(c) Upon receipt of the investigation,
and any requested advisory opinion,
JAG will take such action, as JAG con-
siders appropriate in JAG’s sole discre-
tion. JAG may, for example—

(1) Return the report for further in-
quiry into specified areas;

(2) If JAG considers the allegations
to be unfounded, or that no further ac-
tion is warranted, JAG will direct the
Rules Counsel to make the appropriate
file entries and to notify all interested
parties accordingly;

(3) If JAG considers the allegations
to be supported by clear and con-
vincing evidence, JAG may take appro-
priate corrective action including, but
not limited to:

(i) Limiting the concerned judge ad-
vocate to practice under direct super-
vision of a superior judge advocate;

(ii) Limiting the concerned judge ad-
vocate to practicing in certain areas or
forbidding him or her from practicing
in certain areas;

(iii) Suspending or revoking the con-
cerned judge advocate’s authority to
provide legal assistance;

(iv) If JAG finds that the misconduct
so adversely affects the judge advo-
cate’s continuing ability to practice
law in the naval service that certifi-
cation under article 27(b), UCMJ, 10
U.S.C. 827(b), should be suspended, JAG
may direct such certification to be sus-
pended for a prescribed period;

(v) If JAG finds that the misconduct
so prejudices the reputation of the
judge advocate community, the admin-
istration of military justice, the prac-
tice of law under the cognizance of
JAG, or the armed services as a whole,
that certification under article 27(b),
UCMJ, 10 U.S.C. 827(b), is no longer ap-
propriate, JAG may direct such certifi-
cation to be removed; or

(vi) In the case of a judge, if JAG
finds that the misconduct so prejudices
the reputation of military trial and ap-
pellate judges that certification under
article 26(b), UCMJ, 10 U.S.C. 826(b), is
no longer appropriate, direct such cer-
tification to be removed; and

(vii) Direct the Rules Counsel to con-
tact appropriate authorities such as
the Chief of Naval Personnel or the
Commandant of the Marine Corps so
that pertinent entries in appropriate
DON records may be made; to make en-
tries in and to close the file; to notify
the individual concerned as well as any
officials previously provided copies of
the complaint; and notify appropriate
tribunals and authorities of any action
taken to suspend, decertify, or limit
the practice of an attorney as counsel
before courts-martial or the Navy-Ma-
rine Corps Court of Military Review,
administrative boards, or as a legal as-
sistance attorney.
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§ 776.85 Finality.
Any action taken by JAG is final

subject to any remedies afforded by
Navy Regulations to the concerned
counsel.

§ 776.86 Report to bar.
Upon determination by JAG that a

violation of subpart B of this part or
the Code of Judicial Conduct has oc-
curred, JAG may cause the Rules
Counsel to report that fact to the li-
censing authorities of the attorney
concerned. If so reported, notice to the
concerned attorney shall be provided
by the Rules Counsel.

§§ 776.90 [Reserved]

Subpart D—Outside Part-Time Law
Practice of Naval Service At-
torneys

§ 776.90 Background.
(a) A DON attorney’s primary profes-

sional responsibility is to DON, and he
or she is expected to devote the re-
quired level of time and effort to satis-
factorily accomplish assigned duties.
In addition to the obligations of an at-
torney engaged in the outside practice
of law to comply with local bar rules
governing professional responsibility
and conduct, DON attorneys remain
bound by subpart B of this part.

(b) Outside employment of DON per-
sonnel, both military and civilian, is
limited by Executive Order 12731, 55 FR
42547, 3 CFR, 1990 Comp., p. 306, and
Secretary of the Navy Instruction
5370.2J, Standards of Conduct [avail-
able on request from the Office of the
Judge Advocate General, Administra-
tive Law Division, 200 Stovall Street,
Alexandria, VA 22332–2400]. Addition-
ally, section 0710 of the Manual of the
Judge Advocate General prohibits ac-
tive duty judge advocates and civilian
attorneys under the supervision of JAG
from accepting or receiving, directly or
indirectly, any fee or compensation of
any nature for legal services rendered
to those persons eligible for legal as-
sistance under article 0706 of the Man-
ual of the Judge Advocate General,
whether or not the service is rendered
during duty hours, or is part of official
duties.

(c) Additionally, DON officers and
employees are prohibited by 18 U.S.C.
209 from receiving pay or allowances
from any source other than the United
States for the performance of any offi-
cial service or duty unless specifically
authorized by law. Furthermore, 18
U.S.C. 203 and 205 prohibit Federal offi-
cers and employees from personally
representing or receiving, directly or
indirectly, compensation for rep-
resenting any other person before any
Federal agency or court on matters in
which the United States is a party or
has an interest.

(d) These limitations are particularly
significant when applied to DON attor-
neys who intend to engage concur-
rently in a civilian law practice. In
such a situation, the potential is high
for actual or apparent conflict arising
from the mere opportunity to obtain
clients through contacts in the course
of official business. Unique conflicts or
adverse appearances may also develop
because of a DON attorney’s special
ethical responsibilities and loyalties.

§ 776.91 Definition.
Outside part-time law practice is de-

fined as any regular provision of legal
advice, counsel, assistance or represen-
tation, with or without compensation,
that is not performed pursuant or inci-
dent to duties as a naval service attor-
ney. Occasional uncompensated assist-
ance rendered to relatives or friends is
excluded from this definition. Teaching
a law course as part of a program of
education or training offered by an in-
stitution of higher education is not
practicing law for purposes of this part.

§ 776.92 Policy.
(a) As a general rule, JAG will not

approve requests to practice law part-
time in association with lawyers or
firms which represent clients with in-
terests adverse to DON.

(b) JAG’s approval of a particular re-
quest does not constitute DON certifi-
cation of the requesting attorney’s
qualifications to engage in the pro-
posed practice or DON endorsement of
activities undertaken after such prac-
tice begins. Furthermore, because any
outside law practice is necessarily be-
yond the scope of a DON attorney’s of-
ficial duties, the requesting attorney
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should consider obtaining personal
malpractice insurance coverage.

§ 776.93 Action.
(a) DON attorneys to whom this en-

closure applies who contemplate en-
gaging in an outside part-time law
practice must first obtain approval
from JAG. Requests should be for-
warded in the form provided in Judge
Advocate General Instruction 5803.1A
[the form is available on request from
the Administrative Law Division] to
the Administrative Law Division, via
the attorney’s chain of command. Ma-
rine Corps attorneys will also include
Commandant of the Marine Corps
(JAR) as a via addressee.

(b) The requesting attorney’s com-
manding officer may—

(1) Disapprove and return the request
if he or she perceives actual or appar-
ent conflicts of interests; or

(2) Forward the request recom-
mending approval and providing such
other information as may be relevant.

(c) JAG will review the request and
advise applicants in writing of the de-
cision, and of any conditions and limi-
tations under which a particular prac-
tice may be undertaken. Until permis-
sion is granted, applicants will not
commence any outside law practice.

§ 776.94 Revalidation.
(a) Attorneys to whom permission is

given to engage in the outside part-
time practice of law will notify JAG in
writing, via their chain of command,
within 30 days of any material change
in:

(1) The nature or scope of the outside
practice described in their requests, in-
cluding termination; or

(2) Their DON assignment or respon-
sibilities.

(b) Attorneys to whom permission is
given to engage in the outside practice
of law will annually resubmit an appli-

cation to continue the practice with
current information by 1 October each
year.

§ 776.95 Relations with non-DON civil-
ian counsel.

Employment of non-DON civilian
counsel by an individual client alters
no responsibilities of a DON attorney
to that client.

(a) When civilian counsel is retained
by an individual client, the DON attor-
ney assigned to that client shall inform
civilian counsel—

(1) Of the contents of this part;
(2) That subpart B of this part applies

to civilian counsel practicing before
military tribunals, courts, or boards as
a condition of such practice; and

(3) That subpart B of this part takes
precedence over other rules of profes-
sional conduct that might otherwise
apply.

(b) If an individual client designates
civilian counsel as chief counsel, the
detailed DON attorney must defer to
civilian counsel in any conflict over
trial tactics. If, however, counsel have
‘‘co-counsel’’ status, then conflict in
proposed trial tactics requires the cli-
ent to be consulted to resolve the con-
flict.

(c) If civilian counsel has, in the
opinion of the DON attorney, acted
contrary to the requirements of sub-
part B of this part, the matter should
first be discussed with civilian counsel.
If not resolved between counsel, the
client must be informed of the matter
by the DON attorney. If, after being ap-
prised of possible misconduct, the cli-
ent approves of the questioned conduct,
the judge advocate shall attempt to
withdraw from the case in accordance
with § 776.35. The client shall be in-
formed of such intent to withdraw
prior to action by the judge advocate.
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